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Case note – Tan v Auckland Council
JEREMY HUCKER

Background Facts

 e recent High Court decision of Tan v 

Auckland Council [2015] NZHC 3299 will be 

of interest to project managers and other 

supervisors of building work around the 

country.

Mr Tan, the appellant to the High 

Court on a pre-trial determination from 

the District Court, was the project man-

ager employed by a company to manage 

the expansion of a block of units in East 

Tamaki. A Council building compliance 

team visited the property and observed 

that major work had been completed on 

the property without a building consent. 

 e work included the consolidation of four 

units into one, work on an air conditioning 

system, drainage, plumbing and associated 

Dxtures and pipework. A Drewall had also 

been removed.

Proceedings were brought against the 

appellant under s 40 of the Building Act 

2004. Section 40(1) of the Act records that 

“A person must not carry out any building 

work except in accordance with a building 

consent.”

 e appellant argued that he did not 

commit an oPence as he physically did 

not do any of the building work. His 

involvement was limited to instructing 

and supervising the actual builders.

The District Court Decision

Judge Thorburn in the District Court 

determined that the charge against the 

appellant had been properly laid.

 e Judge’s analysis considered the prior 

section of the Building Act 1991 which spec-

iDed that an oPence was committed when 

a person “does any building work or per-

mits any other person to do any building 

work”.  e Judge held that it was unclear 

why the wider wording was not imported 

into the Building Act 2004 but nevertheless 

determined that s 40 related to consent 

and authorisation and was not to do with 

any speciDcally identiDed role within a 

building project or building work. Because 

nobody should be engaged in work that 

is unauthorised, “the provision relates to 

any person.”

 e Judge also held that it would be “a 

nonsense and savagely unfair” to expose 

those “wielding the hammers and shovels” 

to prosecution and not those who super-

vise or instruct them.

The High Court Decision

Brewer J in his decision provided an over-

view of six key considerations, namely:

• the ordinary meaning of the term “carry 

out”;

• the purpose of the Building Act 2004;

• other provisions of the Building Act 2004 

to ascertain whether this favoured one 

interpretation over the other;

• the external statutory context;

• whether either interpretation would 

have result in absurd consequences; and

• the principle of lenity.

The ordinary meaning of the term “carry 

out”

Brewer J held that the ordinary meaning of 

the term was wide enough to encompass 

acts of supervision or instruction but that 

that was of little assistance without a 

consideration of Act’s purpose.

Purpose

Brewer J noted that the Building Act 2004 

was enacted as a direct response to the 

leaky building crisis. Sections 3 and 4(2)(q)

(i) of the Act made it clear that the purpose 

of the Act was to ensure building work met 

certain standards in order to achieve the 

goals of public health, safety and well-be-

ing, and sustainable development.

It was also noted that in most building 

projects, tradespeople would inevitably 

rely on what the building owner or project 

manager told them about the status of a 

building consent. It followed that those 

with oversight would be in the best posi-

tion to ensure that unconsented building 

work did not occur.

Internal Statutory Context

A number of speciDc provisions within 

the Act were then considered, including 

s 386 which provides:

Liability of principal for acts of agents

1.  e consequence speciDed in subsec-

tion (2) applies if a person (person A) 

commits an oPence against this Act 

while acting as an agent (including 

a contractor) or employee of another 

person (person B).

2. Person B is liable under this Act in 

the same manner and to the same 

extent as if person B had personally 

committed the oPence.

It was argued by the appellant that s 386 

was a deeming provision to capture those 

who are culpable although they themselves 

did not do any of the building work. If 

s 40 were to extend beyond the physical 

doing of the building work, then s 386 

would serve no useful purpose. Brewer J 
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however disagreed and noted that, on the 

prosecution’s view of s 40, s 386 would 

still give rise to liability where a principal 

did not explicitly supervise or instruct its 

agents to carry out the building work but 

instead passively permitted the work to be 

done. Conversely, s 386 did not cover the 

circumstances of the case at hand, where 

tradespeople are not employed by the 

project manager personally (the employer 

instead being the company employing both 

the project manager and trades people).

Section 7 of the Act was also consid-

ered.  e appellant argued that the deD-

nition of “building work” in that section 

did not include supervision except of a 

certain narrow nature. Accordingly, it was 

argued, s 7 shows that building work is 

the doing of physical work itself and not 

anything broader. Brewer J rejected that 

interpretation, holding that that interpre-

tation was inconsistent with Parliament’s 

clear intention that those in a supervisory 

capacity be held liable, which was re^ected 

throughout the rest of the Act.

 at interpretive view was also consist-

ent with the Licensed Building Practition-

ers’ regime set out in subpart 4 of Part 2 of 

the Act, which imposes requirements for 

restricted building work which can only 

be done by licensed building practitioners. 

Although it was noted that there was a 

distinction in that part of the Act between 

the words “carry out” and “supervision”, 

Brewer J disagreed with the appellant 

that the distinction meant that Parliament 

intended to omit “supervision” from s 40. 

Instead, Brewer J considered that this was 

a “legislative indication” that s 40 was to 

cover acts of supervision and that there 

was “no clear reason why a Licensed Build-

ing Practitioner should not be liable for 

inadequate supervision, while a non-li-

censed tradesperson is not.” Nevertheless, 

the distinction between the two sections is 

curious, given the apparent inconsistency.

External Content

Brewer J then considered the predecessor 

to s 40 of the Building Act 2004, namely 

s 80(1)(a) of the Building Act 1991 which 

provided that every person committed an 

oPence who “… does any building work or 

permits any other person to do any building 

work, otherwise than in accordance with 

a current building consent.”

 e distinction between the current s 

40 and s 80(1)(a) therefore begs the ques-

tion why the words “permits any other 

person to do any building work” were 

not carried over to the Building Act 2004. 

Fresh evidence was, however, accepted 

in the High Court proceedings in the 

form of advice from the Department of 

Building and Housing to the Select Com-

mittee which considered the Building 

Amendment Act 2007.  at Amendment 

Act initially included an amendment to 

s 40 so as to extend the oPence set out 

in s 40 to engaging or permitting another 

person to carry out building work except 

in accordance with a building consent (i.e. 

so that it was in line with s 80(1)(a) of the 

Building Act 1991). However, the advice of 

the Department to the Select Committee 

was to recommend against amending s 40 

because the existing wording of s 40 was 

considered to already include engaging 

or permitting a person to carry out work 

without a building consent.  e further 

advice was that any amendment would 

lead to confusion.  e proposed amend-

ment was struck out without comment 

by the Select Committee.

Absurd Consequences

Brewer J held that the appellant’s interpre-

tation of s 40 would result in “absurdity 

and injustice.” In that regard, there was 

agreement with the District Court in that 

it would be absurd for tradespersons and 

not their supervisors to be exposed to 

prosecution.

Lenity

 e appellant argued that the principle 

of lenity should be applied to determine 

any ambiguity in favour of the appellant. 

Brewer J however held that the principle 

did not override the need for a purposive 

interpretation of s 40.

Summary

Brewer J concluded that the term “carry 

out any building work” was not limited to 

the physical carrying out of the work but 

included liability for those that supervised 

or instructed those who physically carried 

out the work. Accordingly, the appeal was 

dismissed.

The result is unsurprising. The case 

is, however, a stark reminder to project 

managers and other supervisors of work 

that they will not be able to avoid liability 

by endeavouring to shift liability to those 

under their control.
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