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TRUSTS ACT 2019 

 

Guidance for Trustees 
 The information contained in this booklet is of a general nature only 

 

 

 

 

 

 

 

 

 



 

 

The New Act 

The Trusts Act 2019 replaces the Trustee Act 1956. Most provisions of 

the Act come into force on 30 January 2021. 

It is the most substantial law reform in the area of Trusts since the 

earlier 1956 Act and makes significant changes to the rights and 

obligations of parties to a Trust.   

 

What are the Main Objectives of the Act? 

The purpose of the Act is to: 

 Set out core trust principles 

 Provide for default administrative rules 

 Provide mechanisms to resolve disputes 

 Make trust law more accessible. 

 

Key Changes 

The Act makes a number of significant changes and records a number 

of duties on Trustees of both new and existing Trusts. 

The Act: 

 Records a number of “mandatory” and “default” duties on Trustees 

 Records a duty on Trustees to provide information about the Trust 

to beneficiaries 

 Records obligations on Trustees to hold information about the 

Trust 

 Increases the length of time for which a Trust can operate. 

 

 



 

 

Mandatory Duties 

The Act imposes a number of mandatory duties on Trustees.  These 

are duties that cannot be excluded or varied by the term of the Trust 

Deed. 

The mandatory duties are: 

 To know the terms of the Trust 

 To act in accordance with the terms of the Trust 

 To act honestly and in good faith 

 To deal with Trust property for the benefit of the beneficiaries, or 

in the case of a Trust for a permitted purpose, for that purpose 

 To exercise the Trustees’ powers for a proper purpose. 

Comments: Setting out these duties in the Act will be helpful to many 

Trustees as it in essence provides a summary of the fundamental 

duties that Trustees have to the beneficiaries of a Trust (being those 

persons or entities that may, but will not necessarily, receive a benefit 

from the Trust).  

 

Default Duties 

The Act also imposes a number of default duties on Trustees.  These 

are duties that can be excluded or varied by the terms of the Trust 

Deed. 

The default duties are: 

 A general duty of care to exercise reasonable skill and care to invest 

prudently 

 Not to exercise a power for their own benefit 

 

 

 

 



 

 

 To actively and regularly consider the exercise of their powers 

 Not to bind or commit Trustees to the future exercise of a 

discretion 

 To avoid a conflict of interest 

 To act impartiality 

 Not to profit 

 To act for no reward 

 To act unanimously. 

Comments:  The default duties will apply to all existing and new Trusts 

unless they are excluded or varied by the Trust Deed. 

It is therefore important that all existing Trusts are reviewed to ensure 

that they are still fit for purpose in light of the new Act, and any new 

Trust Deed should be prepared with the requirements of the new Act 

in mind. 

The default duties will not always be appropriate and many existing 

Trust Deeds will need to be varied to either exclude or vary some of 

the default duties to avoid unintended outcomes.  

For example, where the sole asset of the Trust is a farm, and unless 

the Trust Deed states otherwise, it could be argued that the Trustees 

are under an obligation to diversify the risk to the Trust by holding a 

range of investments and, if they do not do so, are in breach the 

general duty of care to invest prudently (particularly if there is a drop 

in the value of farm properties). To avoid such an outcome, the 

Trustees of the Trust should consider varying the Trust Deed to 

exclude or vary that duty.  

 

 

 

 



 

 

Duty to Provide Information 

The Act requires Trustees to provide “basic Trust information” to all 

beneficiaries, namely: 

 That a person is a beneficiary of the Trust 

 The names and contact details of the Trustees 

 Details of appointments, removals and retirements of Trustees. 

There is also a presumption that other information about the Trust will 

be provided to beneficiaries if requested. 

Comments:  Once a limited amount of information is provided to 

beneficiaries, this may prompt further requests for information. Trust 

Deeds should therefore be reviewed to determine whether all of the 

listed beneficiaries are still appropriate. If there is little prospect of a 

particular beneficiary ever receiving anything from the Trust, then 

consideration should be given as to whether that person, or class of 

persons, should be removed as a beneficiary, particularly where family 

relationships are strained.  

It is not uncommon for older style Trust Deeds to record wide classes 

of beneficiaries such as “spouses of children”, “grandchildren” and 

“spouses of grandchildren” as beneficiaries, and careful consideration 

should be given as to whether those classes of beneficiaries are still 

appropriate in light of the requirements of the new Act.  

 

 

 

 

 

 

 

 



 

 

Duty to Hold Information about the Trust 

The Act requires each Trustee to keep a number of core documents, 

including: 

 The Trust Deed 

 Any variation to the Trust Deed 

 Records of Trust property that identify assets, liabilities, income 

and expenses 

 Records of Trustee decisions 

 Any accounting records and financial statements 

 Documents that appoint, remove or discharge Trustees 

 Any letter or memorandum of wishes 

 Any other documents necessary for the Trust’s administration. 

Comments:  A large number of Trusts are not administered well and, 

as such, many Trustees will not be able to comply with this 

requirement of the Act.  If they do not hold the information, Trustees 

may have to spend some time locating the information (if it is in fact 

available) in order to meet this requirement. 

 

The Length of Time for which a Trust can Operate 

Most Trusts under the Trustee Act 1956 have a maximum duration of 

no more than 80 years. Under the new Act, a Trust can have a 

maximum duration of up to 125 years. 

Comments:  Most Trusts are wound up well before the end of the 80 

year duration.  The change will however allow Trusts to run for a much 

longer time and this will be of benefit to those who are looking for 

intergenerational protection of assets. 

 

 



 

 

What do the Changes Mean for me? 

The Act creates a significant number of new obligations on Trustees. 

It also more clearly defines the rights of beneficiaries, particularly with 

respect to obtaining information about Trusts, with the presumption 

being that a beneficiary will be entitled to information about the Trust 

on request.   

As such, Trustees will need to ensure that they are meeting the 

requirements of the Act and take active steps to ensure they continue 

to meet the requirements of the Act.  

We therefore recommend that Trustees meet with their solicitor at 

Auld Brewer Mazengarb & McEwen to review their Trust Deeds to 

ensure that they are still “fit for purpose”. 

  

 

 

Please contact: 

Jeremy Hucker  jeremy.hucker@abmm.co.nz  027 329 0354 

Allen Mazengarb  allen.mazengarb@abmm.co.nz  021 505 216 

Murray McEwen  murray.mcewen@abmm.co.nz  021 576 039 

Kate Laurenson  kate.laurenson@abmm.co.nz  027 479 0603 
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